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FOKTIFICATION AT PANAMA 

In the very able paper appearing in a previous issue of this 
Journal, 1 discussing the question of whether the United States 
should or should not fortify the Panama Canal, the writer states his 
conclusion that we are legally and morally bound to abstain from 
fortifying, that the advantages which fortifications might give are 
more than offset by their disadvantages, and, irrespective of the ques- 
tion of legality, it is bad public policy and strategy to fortify. 

Under the caption adopted for this paper it is proposed to discuss 
the subject under three headings, as follows: 

First. The American policy as respects control and protection. 

Second. The international and moral obligations restraining us. 

Third. The expediency of defending the waterway by forcible 
means. 

The American policy as respects control, protection, and fortification 

In a special message to Congress, May 5, 1856, President Pierce, 
referring to an interruption of the isthmian transit via Panama and 
Nicaragua, remarked: 

It would be difficult to suggest a single object of interest, external 01 
internal, more important to the United States than the maintenance of 
the communication by land and sea, between the Atlantic and Pacific 
states and territories of the Union. It is a material element of the 
national integrity and sovereignty. 

In his first message to Congress, December 8, 1857, President 
Buchanan, referring to a recent interruption of traffic by the Panama 
railway, said: 

The isthmus of Central America including that of Panama is the 
great highway between the Atlantic and Pacific over which a large part 
of the commerce of the world is destined to pass. The United States is 
more deeply interested than any other nation in preserving the freedom 
and security of all the communications across the isthmus. It is our 
duty, therefore, to take care that they shall not be interrupted. * * * 

13:354, (April, 1909). 
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I recommend to Congress the passage of an act authorizing the President 
in case of necessity, to employ the land and naval forces of the United 
States to carry into effect the guarantee of neutrality and protection, 

which the United States had undertaken by the treaty with New 

Granada of 1846. 

On March 8, 1880, President Hayes, in transmitting a report of 

the secretary of state to the senate, and in response to its request for 

the views of the president touching our canal policy, stated : 

With respect to the construction of an interoceanic canal by any route 
across the American isthmus, the policy of this country is a canal under 
American control. The United States can not consent to the surrender 
of this control to any European power or to any combination of European 
powers. * * * It is the right and duty of the United States to assert 
and maintain such supervision and authority over any interoceanic canal 
across the isthmus as will protect our national interests. 

Ex-President Grant in writing for the North American Review 

in February, 1881, stated in a single sentence the American policy 

respecting an interoceanic canal: 

In accordance with the early and later policy of the government, in 
obedience to the often expressed will of the American people, with a due 
regard to our national dignity and power, and with a watchful care for 
the safety and prosperity of our interests and industries on this continent, 
and with a determination to guard against even the first approach of 
rival powers, whether friendly or hostile, on these shores, I commend 
an American canal, on American soil, to the American people. 

The Clayton-Bulwer treaty provided for an international guarantee 
and protection of any means of interoceanic communication that 
might be made in Central America or at the isthmus. While the 
French were preparing for beginning the work of canal digging at 
Panama, and a danger was looming up, public opinion would not 
tolerate the idea that we were to remain silent, or to share control 
with any European power of an American canal on American soil. 

President Arthur said to Congress in 1881 : 

This government learned that Columbia had proposed to the European 
powers to join in a guarantee of the proposed Panama canal — a guaran- 
tee which would be in direct contravention of our obligation as the sole 
guarantor of the integrity of Colombian territory, and of the neutrality 
of the canal itself. My lamented predecessor felt it his duty to lay before 
the European powers the reasons which make the prior guarantee of the 
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United States indispensable, and for which the interjection of any foreign 
guarantee might be regarded as a superfluous and unfriendly act. 

The United States looked on with complaisance at the futile efforts 
of the French to open the water way at Panama, but did not fail to 
warn Colombia that she had exceeded her power when she granted 
authority to a private company to open the route and fix the tolls 
without consulting the United States, the sole protector under the 
treaty with New Granada of 1846, of any means of isthmian transit 
that might be made effective. He also reminded Colombia before 
the work was actively undertaken by De Lesseps that the provision 
in the Wyse-Salgar contract providing for the free use of the canal 
by the government and citizens of Colombia and for uniform charges 
for the use of the canal by the shipping of all other nations was in 
conflict with the terms of our treaty of 1846, with that republic, 
wherein it was expressed that the United States, in its use of any 
canal across Colombian territory should enjoy all the rights, privi- 
leges, and immunities that Colombia enjoyed. Had the French suc- 
ceeded we would have been obliged in self interest to have it in our 
power to effectively guard and protect the waterway. 

These negotiations of 1881 resulted in the Trescott-Santo Domingo 
protocol of February 17, 1881, whereby the equality of rights of 
use by the sovereign and the United States was definitely reiterated, 
but it was also provided (a) that the two governments would select 
points on the isthmus deemed proper for fortifications temporary or 
permanent, for military or naval depots, coaling stations, and dock- 
yards, and provide for their establishment and joint occupation; 
(b) that in any modification of the canal tolls or charges proposed 
by the canal company, the United States and Colombia should act in 
concurrence; (c) that the canal should not be considered open in 
time of peace to the war vessels of any nation except those of the 
United States and Colombia; but that they will declare the canal 
open to the innocent use of the war vessels of other nations subject to 
regulations jointly prescribed; and (d) that should the sovereignty 
of Colombia be threatened because of the closing of the canal to war 
vessels of other powers, the United States will cooperate with Colom- 
bia in the defense of her sovereignty and territory. 
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It is no secret that the influence of the French canal company was 
sufficient to secure the rejection of this protocol by the government 
of Colombia. But through these negotiations, though abortive, the 
United States made known to the world the terms and conditions we 
would insist on in making effective our guarantee of protection of 
1846. 

The correspondence between our Department of State and the 
British Foreign Office in 1881 throws a flood of light upon the ques- 
tions of control, protection, and fortification of the isthmian canal. 
It was then common knowledge that Mr. De Lesseps and the Colom- 
bian government were anxious to secure for the Panama Canal an 
international guarantee of protection and neutrality by the great 
world powers and it was understood that some European chancelleries 
had a proposal to that effect under consideration. 

In a dispatch from Secretary Blaine to Mr. Lowell, American 
minister in London, President Garfield's views respecting the pro- 
tection of the canal were definitely stated to the British government. 
It was remarked in the dispatch of June 24, 1881 : 

By the thirty-fifth article of that treaty [with Colombia, 1846] in ex- 
change for certain concessions made to the United States we guaranteed 
" positively and efficaciously " the perfect neutrality of the isthmus and 
of any interoceanic communication that might be constructed upon or 
over it for the maintenance of free transit from sea to sea; and we also 
guaranteed the rights of sovereignty and property of Columbia over the 
territory of the isthmus as included in the borders of the State of 
Panama. 

In the judgment of the President this guarantee, given by the United 
States, does not require reenforcement, or accession, or assent of any 
power. * * * If the foreshadowed action of the European powers 
should assume definite shape it would be well for you to bring to the 
notice of Lord Granville the provisions of the treaty of 1846, and 
especially of its thirty-fifth article and to intimate to him that any move- 
ment in the sense of supplementing the guarantee contained therein 
would necessarily be regarded by this government as an uncalled-for in- 
trusion into a field where the local and general interests of the United 
States of America must be considered before those of any other power 
save those of Colombia alone, which has derived and will continue to 

derive such eminent advantages from the guarantee of this government. 
* * # * * * # 

It is as regards the political control of such a canal as distinguished 
from its merely administrative or commercial regulation that the Presi- 
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dent feels called upon to speak with directness and with emphasis. Dur- 
ing any war to which the United States or Colombia might be a party, 
the passage of armed vessels of a hostile nation through the Panama 
Canal would be no more admissible than would the passage of the armed 
forces of a hostile nation over the railway lines [across the continent] 
and the United States will insist upon her right to take all needful pre- 
cautions against the possibility of the isthmus transit being in any event 
used offensively against her interests upon the land or upon the sea. 

The reply of Lord Granville was in effect that the position of 
Great Britain and the United States with respect to the canal was 
determined by the engagements entered into by them respectively in 
what is commonly known as the Clayton-Bulwer treaty. In his 
rejoinder Mr. Blaine pointed out that the vast armament of Great 
Britain and her fortresses in the Mediterranean and Bed Seas give 
her the complete mastery of those waters and the control of the Suez 
route ; continuing he said : 

It would in the judgment of the President be no more unreasonable 
for the United States to demand a share in these fortifications or to 
demand their absolute neutralization than for England to make the same 
demand in perpetuity from the United States with respect to the transit 
across the American continent. The possessions that Great Britain thus 
carefully guards in the East are not of more importance to her than is the 
Pacific slope with its present development and future growth to the 
United States. * * * The Clayton-Bulwer Treaty commands this 
government not to use a single regiment to protect its interests in connec- 
tion with the Interoecanic Canal, but to surrender the transit to the 
guardianship and control of the British navy. If no American soldier 
is to be quartered on the isthmus to protect the rights of his country in 
the interoceanic canal, surely by the fair logic of neutrality no war vessel 
of Great Britain should be permitted to appear in the waters that control 
either entrance to the canal. * * * And as England insists by the 
might of her power that her enemies in war shall strike her Indian posses- 
sions only by doubling the Cape of Good Hope, so the government of the 
United States will equally insist that the interior, more speedy, and 
safer route of the canal shall be reserved for ourselves, wbile our enemies, 
if we shall ever be so unfortunate as to have any, shall be remanded to 
the voyage around Cape Horn. * * * A mere agreement of neu- 
trality on paper between the great powers of Europe might prove in- 
effectual to preserve the canal in time of hostilities. The first sound of 
a cannon in a general European war would, in all probability, annul the 
treaty of neutrality and the strategic position of the canal, commanding 
both oceans might be held by the first power that could seize it. If this 
should be done, the United States would suffer grave inconvenience and 
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loss in her domestic commerce as would enforce the duty of an expensive 
and protective war on her part, for the mere purpose of gaining that 
control which, in advance, she insists is due to her position and demanded 
by her necessities. * * * The one conclusive mode of preserving 
any isthmus canal from the possible distraction and destruction of war is 
to place it under the control of that government least likely to be engaged 
in war, and able in any and in every event to enforce the guardianship 
which she will assume. For self-protection to her own interests, there- 
fore, the United States in the first instance asserts her right to control the 
isthmus transit, and, secondly, she offers by such control that absolute 
neutralization of the canal as respects European powers which can in no 
other way be certainly attained and lastingly assured. 

The dispatch specified the essential points respecting which the 
United States desired that the Clayton-Bulwer treaty be modified. 
They were in substance as outlined by Mr. Blaine : 

First. The United States to have the right to fortify the canal 
and hold the political control of it in conjunction with the country in 
which it is situated. 

Second. Neither of the two powers — the United States or Great 
Britain — to acquire territory in Central America, beyond military 
and coaling stations by the former if necessary for the protection of 
the canal and voluntarily ceded by the sovereignty controlling the 
locations. 

Third. Free ports at both terminii. 

Fourth. Declare obsolete the provision that contemplated the 
joint protectorate of Great Britain and the United States over any 
transit that might be established at Tehuantepec or Panama, and 

Fifth. The determination of the distance outside the terminii of 
the canal within which captures in war would be prohibited to be 
left to the determination of the great powers of the world. 

Mr. Blaine continued : 

In assuming as a necessity the political control of whatever canal may 
be constructed the United States will act in entire harmony with the 
governments within whose territory the canal be located. * * * This 
government entertains no designs in connection with this project for its 
own advantage which is not also for the equal or greater advantage of 
the country to be directly and immediately affected, nor does the United 
States seek any exclusive or narrow commercial advantage. It frankly 
agrees and will by proclamation declare at the prot>er time and in con- 
junction with the republic on whose soil the canal may be located, that 
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the same rights and privileges, the same tolls and obligations for the use 
of the canal shall apply with absolute impartiality to the merchant 
marine of every nation on the globe. And equally in time of peace, the 
harmless use of the canal shall be freely granted to the war vessels of 
other nations. In time of war, aside from the defensive use of it by the 
country in which it is constructed and by the United States, the canal 
shall be impartially closed against the war vessels of all belligerents. 
* * * If it be asked why the United States objects to the assent of 
European governments to the terms of neutrality for the operation of 
the canal, my answer is that the right to assent implies the right to 
dissent and thus the whole question would be thrown open for contention 
as an international issue. It is the fixed purpose of the United States 
to confine it strictly, as an American question, to be dealt with and 
decided by the American governments. 

In the response of Lord Granville to this presentation by Mr. 
Blaine of the American policy he stated that the British government 
declined to recede from the view that the treaty of 1850 still con- 
tinued in full force and also refused to reopen the questions on the 
basis of Mr. Blame's suggestions. That our policy with respect to the 
opening and control of an interoceanic canal was to strictly conform 
to the terms of the Clayton-Bulwer treaty we were plainly told was 
the British expectation, and here the correspondence ended for the 
time being. But as a result of the discussion it was again made mani- 
fest to the world that nothing short of the political and military con- 
trol of the waterway by the United States would be consented to by 
the American government. 

During the presidency of Mr. Arthur many of the reasons cited 
by Mr. Blaine to show why Great Britain should recede from the 
position she had taken as to the continued applicability of the Clay- 
ton-Bulwer treaty to the canal situation, were reiterated by the then 
Secretary of State, Mr. Frelinghuysen, who submitted arguments to 
prove that the treaty itself was voidable at the pleasure of the United 
States, but the British government continued to insist on her right 
under that treaty and also to insist that the United States was 
expected to observe it. 

In a dispatch of the British minister in "Washington of January 
7, 1882, Lord Granville remarked that the British government would 
not oppose or decline any discussion for the purpose of securing on 
a general international basis the unrestricted universal use of the 
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American canal and held that the principles which guided the nego- 
tiations of the convention of 1850 were intrinsically sound and con- 
tinued to be applicable to the then existing state of affairs. 

On the 8th of the following May, Mr. Frelinghuysen pointed out 
that since 1850, 

* * * Almost every form of war and strife had taken place that 
would seem to make especially necessary the neutralization of the isth- 
mus, and yet the trains of the Panama railroad were run from ocean to 
ocean peacefully. * * * During the same time another isthmus has 
been pierced and while war has raged within sight of Mediterranean ports 
the peaceful commerce of the world has moved through the Suez Canal 
quietly and safely under no international protection. * * * It will 
doubtless occur to Lord Granville, as it does to us, that international 
agreements of this kind — calling for interference by force, and con- 
ferring joint rights upon several independent powers — are calculated to 
breed dissensions and trouble. In times of peace when there is no call 
for their exercise, they are harmless though useless, but when wars and 
trouble come it too frequently happens that differences arise and at 
the very moment when the agreement should be enforced ; and such argu- 
ments lead to that political intervention in American affairs which the 
traditional policy of the United States makes it impossible that the 
President should either consent to or look upon with indifference. * * * 
a doctrine which has for many years asserted by the United States 
* * * and has been approved by the Government of Great Britain. 

President Cleveland in his first annual message to Congress 
December 8, 1885, thus stated the conception of the problem of inter- 
oceanic communication as related to ownership, domination and 
control : 

Whatever highway may be constructed across the barrier dividing the 
two greatest maritime areas of the world must be for the world's 
benefit — ■ a trust for mankind — ■ to be removed from the chance of 
domination by any single power, nor become the point of invitation for 
hostilities or a prize for warlike ambition. An engagement combining 
the construction, ownership, and operation of such a work by this Govern- 
ment, with an offensive and defensive alliance for its protection, with the 
foreign State whose responsibilities and rights we would share is, in my 
judgment, inconsistent with such dedication to universal and neutral use, 
and would, moreover, entail measures for its realization beyond the scope 
of our national polity or present means. 

The reference herein to an offensive and defensive alliance with 
a foreign state is understood to relate to the Frelinghuysen-Zavala 



FORTIFICATION AT PANAMA 893 

canal treaty of 1884, which failed of ratification in the senate by a 
very few votes. 

This treaty conferred upon the United States practically the same 
rights and powers of control and protection that are now secured to us 
at Panama by the Bunau-Varilla in 1903. The exercise of such 
powers was denied by the Clayton-Bulwer treaty as interpreted by 
England. Had the agreement with Nicaragua been ratified and an 
attempt been made to give it effect a protest from Great Britain would 
probably have resulted. But Mr. Cleveland withdrew the treaty 
from further consideration by the senate and diplomatic reconsidera- 
tion of the subject with Great Britain was not resumed until some 
fifteen years later. 

In 1886 an incorporated company under a franchise from Nicara- 
gua undertook the construction of a ship canal as a private work. 
After a few years of preliminary operations and failing to secure 
the necessary capital, an appeal to the government was made for 
financial assistance. But that was not granted and the company 
failed in 1893. Shortly thereafter the United States, through first a 
board and later a commission of experts, made extended surveys, 
studies, plans, and estimates of the cost of a canal both at Nicaragua 
and at Panama. The final report of the commission was submitted 
on January 18, 1902, and on the 28th of the following June a law 
was enacted authorizing the purchase at a cost not exceeding forty 
million dollars of the rights and property of the French Canal Com- 
pany — which had not been able to raise the necessary funds for com- 
pleting the Panama Canal — and the acquisition upon such terms as 
the President might deem reasonable of a canal right-of-way across 
the isthmus and to construct and perpetually maintain, operate, and 
protect the canal joining the two oceans. 

It is therefore evident that public opinion in the United States 
was not in harmony with the views expressed by President Cleveland 
in 1885, but Mr. Olney, secretary of state in the Cleveland cabinet 
some years later, remarked in a review of the canal situation and 
respecting our engagement with Great Britain : 

If changed conditions now make stipulations, which were once deemed 
advantageous, either inapplicable or injurious, the true remedy is not in 
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ingenious attempts to deny the existence of the treaty or to explain away 
its provisions, but in a direct and straightforward application to Great 
Britain for a reconsideration of the whole matter. 

In this spirit, in 1900, negotiations for the amendment of the 
Claytori-Bulwer treaty were taken up by Mr. Hay with the British 
minister at Washington, and the Hay-Pauncefote draft of treaty of 
February 5, 1900, was the result. It provided for a neutralized 
canal under rules generally in accord with the Constantinople Con- 
vention of 188.8, but the senate would not accept it without radical 
amendments. The senate required that the treaty of 1850 be super- 
seded, that the United States be free to take measures " for securing 
by its own forces, the defense of the United States and the mainte- 
nance of public order." The article providing for the adherence of 
other powers to the treaty was struck out. 

The British government refused to accept these amendments, but 
later consented to supersede the treaty of 1850, agreed that the canal 
may be under the exclusive management and rules of .the United 
States, that as a general basis of neutralization the rules adopted to 
that end by the Constantinople commission be applied in substance, 
but omitting the requirement that they shall apply " in time of war 
as in time of peace," also omitting the rule forbidding fortifications, 
and a provision was agreed to that forbade any deviation from the 
general principles of neutralization in case of a change of sovereignty 
or of the international relations of the country traversed by the canal. 
The article inviting the adherence of other powers was omitted. 

It thus appears that about all that Mr. Blaine and Mr. Freling- 
huysen contended for was at last conceded by Great Britain, a son 
of neutralization which the United States obligates herself to Eng- 
land, and to England only, to enforce. Whether or not any of the 
other maritime powers will adopt this principle of neutralization 
remains to be seen. 

It is the declared intention of the United States to exclude from 
the canal the war vessels of all belligerents, to fortify the waterway, 
to garrison troops along its course, and to establish naval depots near 
its terminii. It would follow as a matter of course that the United 
States in time of war would close the canal absolutely if it was felt 
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to be necessary in order to safeguard national interests. If this 
policy was enforced the waterway would be no more international 
or neutral than is the Kaiser- Wilhelm canal or the entrance to New 
York harbor. It thus appears that the American canal policy at 
Panama, like that of Great Britain at Suez, is to maintain an entire 
freedom of action as respects the use of the waterway in the event 
of a war involving the power in control. 

That the United States would close the canal to the shipping of a 
power with which we might be at war is certain, but to close it to 
other belligerent powers, as more than one of our presidents have 
declared is intended, seems unnecessary. Suez has been open to the 
armed vessels of belligerents always, notably to French and German 
vessels in 1870, to Russian and Turkish vessels in 1877, to American 
and Spanish vessels in 1898, and to Russian and Japanese vessels 
in 1904, just as were all British ports and waters. So the power 
controlling the canal be adequate to enforce neutrality upon the 
isthmus as in neutral harbors, it is not apparent why the war vessels 
of belligerents should be excluded by the friendly power in possession 
at Panama. From a point three marine miles off Colon to a point 
the same distance beyond the territorial waters of the Canal Zone on 
the Pacific side, sxich vessels would be as safe and free from molesta- 
tion as they would be in any neutral port. Why not allow such 
vessels to effect the transit under the same conditions that would 
apply should they enter, occupy, and leave a neutral port? An inten- 
tion to proceed in a contrary manner is to be inferred from the public 
utterances of several of our presidents and their ministers. 

Such then appears to be the American policy as applied to the 
control and protection of the Panama Canal. Forts will command 
its ports of access. All belligerents will be excluded. The rates of 
toll or other charges will be uniform. At Suez forts commanding the 
approaches are some hundreds of miles away. The war vessels of 
belligerent powers may freely use it in time of peace as in time of 
war. The rates of toll and other charges are uniform. 

The question as affected by public law and good morals 
The Hay-Pauncefote treaty of 1901 is cited as the legal barrier. 
This agreement, it is claimed, establishes the neutrality of the canal, 
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and we are therefore morally bound to abstain from the erection of 
works that forbid the very use of forts and guns. The treaty cited 
establishes for the American isthmian canal the general principle of 
neutralization as expressed in article 8 of the Clayton-Bulwer con- 
vention of 1850. This is a declaration in effect that the canal shall 
be open upon equal terms to the citizens and subjects of all nations 
willing to join the United States and Great Britain in extending their 
protection to the particular waterway then in contemplation over 
Panama or any other traversing the American isthmus. 

This principle is elaborated in article 3 of the treaty of 1901, and 
contains a substantial restatement of several rules to govern the inter- 
national use of the Suez Canal adopted at the International Conven- 
tion of Constantinople of 1888, but in the above cited paper pub- 
lished in this Journal, the author makes no mention of nor allusion 
to certain very important facts attending the internationalization of 
the canal of Suez, and the application of the rules to this end which in 
the Treaty of Washington of 1901 are referred to as rules of neutral- 
ization, a word which is not found in the cited convention. 

The Suez Canal, opened to the commerce of the world in 1809, 
was declared by the Khedive of Egypt to be a neutral waterway, free 
upon equal terms to all nations, and such a status of the canal was 
recognized and confirmed by a firman of the Sublime Porte in 1866. 
But in 1882, when Great Britain, for and in the name of the 
Khedive, undertook the suppression of a revolt against his authority, 
the neutrality of its waters was disregarded or ignored by Great 
Britain, notwithstanding a protest of the president of the canal com- 
pany, who alleged that the action of Lord Wolsley in making the 
canal and the canal port of Ismalia a scene of military operations 
against Arabi Pasha, who was, or shortly before had been, in actual 
possession and control of all Egypt outside of Cairo and who was 
at the head of a government de facto. No deference was paid to this 
protest which had received the indorsement of the French govern- 
ment, and the revolt was suppressed by the British forces unaided by 
any under the orders of the Khedive acting as allies. 

It was claimed that since the military measures taken by the British 
were for the suppression of disorder in behalf of the Khedive the 
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using of the canal as a military base for this purpose was not in 
contravention of the firman of the Sultan, but the British military 
occupation of Egypt followed, and notwithstanding the repeated 
assertions that that occupation was to be but temporary it has con- 
tinued for twenty-seven years and the world is ignorant of any inten- 
tion of Great Britain to terminate it. By the Constantinople con- 
vention it evidently was attempted to give to the Sultan's firman of 
1866 an international character, the plenipotentiaries of all the great 
and some of the lesser European powers taking part in forming, and 
all subscribed to, its terms; even the Sublime Porte was a party to 
the treaty. 

We find in article 4 this declaration : 

* * * the high contracting parties agree that no right of war, no 
act of hostility, nor any act having for its object to obstruct the free 
navigation of the canal, shall be committed in the canal and its ports of 
access, as well as within a radius of three marine miles from those ports, 
even though the Ottoman Empire should be one of the belligerent powers. 

Yet article 10 contains a provision that recognizes the right of the 
Sultan or Khedive to take measures they might find necessary in 
" securing by their own forces the defense of Egypt and the mainte- 
nance of public order." In article 12 " the rights of Turkey as the 
territorial power are assured." 

It appears that the Constantinople Convention was the outcome of 
a proposal to internationalize the canal made by the British govern- 
ment in 1883 — very soon after her occupation of Egypt — to the 
French, German, Austrian, Italian, and Russian governments. At 
the sixth sitting of the commissioners on June 13, Lord Pauncefote 
for Great Britain made an important statement which had all the 
features of an ultimatum. In 1887 the French and British diver- 
gence of opinion having been adjusted, Lord Salisbury brought the 
protocol as agreed upon to the attention of the powers, whose dele- 
gates had participated in the discussions, again repeating the British 
view originally stated by Lord Pauncefote, which was as follows: 

The delegates of Great Britain, in offering this text as the definite rule 
to secure the free use of the Suez Canal believe it is their duty to an- 
nounce a general reservation as to the applicability of its provisions in 
so far as they are incompatible with the transitory and exceptional state 
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in which Egypt is actually found and so far as they might fetter the 
liberty of action of the government during the occupation of Egypt by 
the British forces. 

Here then is a declaration by the power proposing the placing of 
the canal under international protection — made at a time when it 
was the declared intention to make the British occupation tempo- 
rary — that so long as Egypt remains under British guardianship, 
that power will conceive herself as free to disregard its provisions if 
thought to be incompatible with Egyptian or British interests. But 
notwithstanding the reservation all the powers including Turkey 
ratified the convention. They had been told that the British military 
occupation of Egypt was temporary and an international control of 
. the canal was suggested on the basis of a memorandum from Lord 
Granville specifying the conditions proposed for acceptance by the 
powers. 

A perusal of the parliamentary papers in which the correspondence 
leading up to the meeting of the delegates and their proceedings in 
Paris are published shows that France was the power whose views 
respecting the control of the canal differed widest from those of Great 
Britain. It was the wish of the former power to place the control of 
the canal as respected protection and neutrality under the supervision 
of an international commission, to forbid the intervention of an ally 
in the defense of Egypt, and in many ways to embarrass the British 
in the military occupation of the country. The basis of discussion 
proposed by Lord Granville in his invitation for the conference and 
that proposed by the French delegate at Paris were widely at vari- 
ance. During the six sittings these differences were argued -pro and 
con with great earnestness. The other delegates, although showing a 
leaning to the French view, were little more than spectators. At 
the close of the final sitting on June 13, 1885, the British delegates 
were uncompromisingly opposed to several articles and a deadlock 
resulted, but two years later an adjustment was reached through 
direct diplomatic discussion between the two chancelleries. The con- 
vention was ratified at Constantinople on October 29, 1888. Great 
Britain, France, Germany, Austria-Hungary, Spain, Italy, Russia, 
Holland, and Turkey have agreed to the broad principle that the 
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power responsible for the government of a country traversed by a 
ship canal is free to take such measures for the protection and use of 
the canal as may seem best to the power exercising the sovereignty. 
In 1898 Spanish war ships at Port Said wished to coal and refit 
while en route through the canal to the Orient with the avowed 
hostile purpose of ending the American occupation of the Philip- 
pines. Lord Cromer for the government of Egypt refused the per- 
mission sought, so proving that the Suez Canal was not in fact inter- 
nationalized. On July 12, 1898, in the British House of Commons 
Mr. Curzon stated in reply to an inquiry, 

The convention in question (Constantinople, October 39, 1888), is 
certainly in existence but has not been brought into practical operation. 
This is owing to the reserves made in behalf of her Majesty's Govern- 
ment by the British delegates at the Suez Canal Commission in 1885, 
which were renewed by Lord Salisbury in 1887. 

The action of Great Britain in 1882 in making the Suez Canal a 
base of military operations and in 1898 in refusing to consider it as 
an international waterway, free to all in peace and war, is quite con- 
sistent with her action in conceding to the United States what is 
in effect an equivalent privilege or responsibility when in 1901 the 
Hay-Pauncefote treaty was formulated and the Clayton-Bulwer 
treaty superseded. 

It will not be forgotten that at this date, 1901, the United States 
could exercise no sovereign power over the territory where the 
isthmian canal was to be made. If we entered upon such construction 
it had to be within the territory of another sovereignty, and only 
such rights of control and protection could be exercised as might be 
delegated by that sovereign, yet Great Britain waived the rights she 
had under the original Clayton-Bulwer treaty rights which were 
reiterated in the first Hay-Pauncefote treaty, to forbid fortifications, 
and conceded that the United States " shall have and enjoy the rights 
incident to such construction, as well as the exclusive right of provid- 
ing for the regulation and management of the canal " and " shall be 
at liberty to maintain such military police along the canal as may be 
necessary to protect it against lawlessness and disorder. * * * 
The transit of such vessels [of war of a belligerent] through the 
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canal shall be effected with the least possible delay, in accordance 
with the regulations in force." 

There is also the provision above cited for applying the rules of 
neutralization formulated by the Constantinople Commission of 
1888, which Great Britain herself has ignored at least once, and has 
declared have never been brought into practical operation. Lord 
Pauncefote who for Great Britain negotiated with Mr. Hay the 
treaty of 1901, had filed the British reservation. Its text was also 
known to Mr. Hay when he signed the first and second treaties with 
Lord Pauncefote for the British Blue Book contained the proces- 
verbal and had been published some twelve years before. Had the 
British- American treaty of 1901 been made two years later, that is, 
after the United States had acquired in perpetuity at Panama every 
right that the sovereign could exercise, rights certainly as broad and 
complete as any England could temporarily exercise at Suez, it re- 
quires no stretch of the imagination to believe that there would have 
been in the supposed agreement, expressed or implied, a clear arid 
unequivocal recognition of the freedom of action of the United States 
with respect to the protection, control, and defense of the isthmian 
waterway. 

Exactly two years after the signing of the Hay-Pauncefote treaty 
the United States secured from the Eepublic of Panama, in consider- 
ation of the payment of ten million dollars and our guarantee of 
their independence, besides the right of way, harbors, additional 
lands and islands-, the right " at all times " to erect fortifications and 
employ armed forces for the protection of the canal, also the right 
to demand the sale or lease by Panama of lands necessary for naval 
stations. 

If it be admitted as proved that the neutralization agreed upon 
for Panama by Great Britain and the United States forbids the 
exercise of force in protecting the waterway then the United States 
has already ignored the treaty of 1901. If the British Foreign 
Office entertains this opinion then it is impossible to believe that 
our government has not been called to account or asked to reconcile 
our actions in preparing to fortify Panama with our obligation to 
abstain. 
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The Hay-Bunau Varilla treaty was entered into nearly six years 
ago. There has been no public mention nor any allusion to the riling 
in Washington of any protest, remonstrance, or interrogatory respect- 
ing the American proposal to defend Panama. On the other hand, 
the press dispatches make frequent mention of the measures taken by 
the War Department and the plans discussed looking to the erection 
of forts near Panama and Colon. It appears that the sites for these 
works have been chosen, their respective armaments designated and 
the plans of the canal changed so as to remove some of the locks from 
the places where they would be exposed to bombardment to a point 
several miles inland, and surveys have been made of the Chiriqui 
Lagoon to ascertain its capabilities as a naval and coaling station, 
indeed the name of one of the proposed forts has been officially an- 
nounced. The president of the canal commission has proposed that 
the fortifications be constructed while the canal-making is in progress, 
so that both may be finished and available at the same time, and still 
no protest from Great Britain so far as the public is advised. 

There will be no protest. The course the United States is pursu- 
ing is exactly the one Great Britain would adopt were that power 
making the canal at Panama. With her great fleet always in the 
Mediterranean and land forces at Gibraltar, Malta, Aden, and in 
Egypt, there is no need of defenses at Ports Said and Tewfik. The 
Suez Canal is now controlled and protected as effectively from these 
fortress bases as it would be were it lined with forts, but the isthmus 
of Panama is two thousand miles from our main naval bases on the 
Atlantic and quite three thousand from our main Pacific dockyard. 

In this connection it is suggestive to note that in the framing of 
article 4 of the Constantinople treaty, France proposed the word 
approaches in lieu of the phrase ports of access as finally agreed 
upon. The English delegates pointed out that a colleague on the com- 
mission had already suggested that the whole of the Bed Sea was but 
an " approach " to Suez, and that Great Britain could not consent to . 
the possibility of being placed in a position when she might be com- 
pelled to neutralize her fortifications in the Mediterranean and Bed 
Seas. 

The rights and privileges, responsibilities, and immunities of the 
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commercial and war vessels of all nations, save as to one state of 
affairs, are clearly specified in the convention of Constantinople. 
The rules therein laid down the United States and Great Britain 
agree shall apply to Panama, but with the saving . clause that all 
ships are to be subject to the canal regultions which the United States 
has the exclusive right to prescribe, as an incident of ownership and 
construction. 

The exception relates to a supposed state of war between Great 
Britain and another power. Is it conceivable that such belligerent 
would propose to pass her armed vessels through Suez? It is un- 
thinkable unless that hostile power has a force adequate to overcome 
British resistence. His Majesty's government has in effect plainly 
said to the world that a belligerent at Suez may expect resistance so 
long as British control continues in Egypt. When that control ceases 
Britain will conform to the international rules, her fleets and 
fortresses remaining intact on guard over the " approaches," in fact 
over the waterway itself, the Khedive and the Sultan taking any 
desired measures for securing by their own forces -<- not with 
allies — the defense of Egypt, and the maintenance of public order. 

So too at Panama. Should the United States be at war with any 
power the hostile fleet will be interdicted and repelled by force, all 
the commercial vessels of all the world besides passing and repassing 
according to the rules of neutralization embodied in the convention 
of Constantinople as modified by the Hay-Pauncefote treaty, and the 
American regulations that are to be prescribed and enforced by the 
United States. 

Hence it is that the conditions repecting control and protection at 
Suez or Panama adverted to in the above cited paper not only cover 
the same ground, but they are identical save that in the case of Suez 
eight of the European powers, including the sovereign of Egypt, 
tacitly agree or concede that so long as England remains mistress 
there that power shall have complete liberty of action, respecting 
nationalization, free to deny to the waterway a neutral character as 
has been done in a particular case to the advantage of America, and 
free to make the canal a military base as was done about a year before 
the commission was invited, and save also that the rules of nationaliza- 
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tion, called " neutralization " in the Hay-Pauncef ote treaty, that is 
the regulations governing the a] iplication of the " general principle " 
»f neutralization, and use and management of the Panama Canal are 
to be prescribed exclusively- by the United States. Again, the con- 
trol of England in Egypt is admittedly temporary, while that of the 
United States at Panama is perpetual. 

Article 2 of the Clayton-Bulwer treaty provided that should the 
United States and Great Britain become belligerents the war vessels 
of each power should be exempted from blockade, detention, or 
capture and for an unspecified distance from the canal terminii. 
This treaty was entered into nineteen years before any great mari- 
time canal had been opened to traffic, but in 1882 the British govern- 
ment, in making a military use of the Suez Canal, disregarded this 
principle in the opinion of many. It is not surprising that the pro- 
vision adverted to, contained in this article 2 of the treaty of 1850, 
is not found either in the first or second Hay-Pauncefote agreement. 
The utter impracticability of enforcing such a rule had probably 
become manifest. 

Defenses at Panama 

With all the world at peace, treaties of amity and concord existing 
with and between each and all the greater and lesser powers, what 
is the need of armaments and forts ? Certainly not to resist the 
assaults of pirates and freebooters. Surely not for the repression of 
internal disorders. Why then are the nations armed and arming? 
Why are they expending a third of their revenues besides the pro- 
ceeds of loans, on armies, navies, and fortresses? Every one knows 
the answer. It rests in doubt, suspicion, jealousy, or fear. Each 
nation believes, or fears, or suspects, or imagines that another is wait- 
ing or would seize upon a favorable opportunity to attack; offensive 
and defensive alliances are formed by two or more powers; inventions, 
plans, and preparations for war are kept secret; harbors are mined; 
battleships, cruisers, submarines, torpedo, and other war craft are 
building; every great commercial emporium, naval base and im- 
portant strategic point is strongly fortified. Shall a point as impor- 
tant in strategy and commerce as the Panama Canal be left unde- 
fended to be seized and held or destroyed by a hostile force? 



904 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Why these tremendous preparations for attack and defense? 
Every power engaged in the rivalry says that they are to resist possi- 
ble aggression or for the protection of oversea commerce. Two 
attempts have been made at international peace conferences to reach 
an understanding respecting a limitation of armaments, afloat and 
ashore, but apparently without any result whatever except to stimu- 
late the rivalry. Reduced to a final analysis all this outlay is for 
insurance against a real or imaginary danger. The risk was real to 
Austria in 1866, to France in 1870, and to Russia in 1904. 

No power will declare war against another unless success in the 
campaign is expected. If a post be adequately defended it will not 
be attacked. If lost to the enemy the victor will exact its ransom in 
money or territory. Several of the European powers have declared 
by treaty that the Kingdom of Belgium is neutralized, yet the Belgian 
fortifications are sometimes considered a model by military men to be 
copied, but not improved upon. Nobody seems to be able to say 
authoritatively what Belgian neutrality means, and so that little 
kingdom feels a sense of security in a fortified frontier, the strength 
of which has been vastly augmented since 1839, when the Kingdom 
was neutralized. 

If some of the great maritime powers would solemnly pledge them- 
selves to join in the real, effective, guaranteed neutrality of the Suez 
and Panama canals, and undertake to enforce that neutrality, if 
necessary with fleets and armies, each agreeing to accept penaliza- 
tion in whatever sum the Hague Tribunal might adjudge for any 
infraction of the agreement we might expect or hope that the guar- 
antee would be effective, but such united action for a common pur- 
pose has never been seen. Until the millenium we may not see it; 
meanwhile it behooves those in effective control of great commercial 
and strategic waterways to safeguard their respective interests. Nor 
is it surprising that such coalitions are not formed. Why should 
Spain, with small interests at stake in Suez, pledge and make effect- 
ive at large cost, her active intervention in maintaining a transit 
worth much more to Great Britain alone than to all the world 
besides ? 

The canal at Suez is the most important artificial waterway, 
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measured by the value of passing ships and merchandise, that exists. 
But besides its commercial importance it is of vital moment to Great 
Britain as a passage through which she maintains quick and easy 
communication with India, Australia, and the East. She can never 
permit this great strategic route to be closed or controlled by adverse 
interests. The British flag is the national flag of about two-thirds 
of the passing vessels. Year by year we hear less of the ending of 
the British occupation in Egypt. The world appears to have become 
reconciled to this occupation. France, formerly the most strenuous 
objector, has recently become placated. The canal is entirely neutral 
in that its use is free to all vessels armed and unarmed, belligerent 
and friendly, on equal terms, so long as Great Britain be not a bellig- 
erent. She takes no chances, and the world appears to be quite 
reconciled to the status quo. 

Great Britain at Suez and the United States at Panama will be 
similarly situated, commercially and strategically. Voyages from 
the commercial metropolis of England via Suez to Aden, Bombay, 
Calcutta, Singapore, Hong Kong, Melbourne, and Aukland, range in 
length from 4,700 to 12,900 miles, some of which distances via the 
Cape of Good Hope are 5,500 miles longer, while the distance from 
the American commercial metropolis via Panama to San Diego, San 
Francisco, Port Townsend, and Sitka range from 4,900 to 7,600 
miles, but via Magellan they are 8,400 miles longer. For no other 
nations have these waterways a tithe of the importance that they 
have for the powers that respectively dominate and control them. 
What can be more fitting than that they protect and defend them? 

Great Britain's control at Suez results primarily from her relation 
to Egypt, and incidentally from the fact that she owns 44 per cent, 
of the property — - by far the largest stockholder — and about two- 
thirds of the canal tonnage is British. There is that other reason 
of overmastering force, the need of maintaining the closest possible 
touch with her possessions beyond Suez. Having in Egypt, as has 
the United States at Panama, all the power that a sovereign could 
exercise, she sees to it that a mob or an enemy shall not obstruct the 
canal. A few vessels sunk in the channel overnight might determine 
a campaign. 
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It has been said we have declared that we will assure to all the 
world the free use of the Panama Canal on equal terms to all, but is 
this the fact? Have we not rather announced that it shall be open 
for the use of all nations which are at peace with us and with one 
another? We have announced that we, exercising sovereign power 
at Panama, will warn all belligerent nations that their war vessels 
are not only unwelcome, but will be repelled. If we should be at 
war we will make use of the canal as a military base. We must be 
prepared to enforce our will. This we purpose to do as we would 
defend Manilla, ISTew York, San Francisco, as Germany defends 
Kiel, as England protects Plymouth, Singapore, and Hong Kong, as 
she guards the approaches to Suez by fortresses at Malta and Aden. 
Whether the point in jeopardy be far from home or near, the 
presence thereat of means of defense and men behind the guns adds 
to the sense of security and makes the hostile power weigh the chances 
and count the cost before attacking. 

In any war between the United States and a first-rate naval power 
the issue will probably be decided very speedily by a great combat at 
sea. Should the issue leave us vanquished, it would be less humiliat- 
ing and less burdensome for us to settle with Panama still under our 
flag than see it in the hands of the enemy. If undefended and not 
effectively neutralized by an international guarantee that was certain 
to be enforced at the cost of blood and treasure of the guarantors, 
then the supposed enemy with a few second-rate war vessels and a 
few hundred men could seize it, a work that will have cost us many 
hundreds of millions. 

It is here asserted, and is admitted by the author of the paper on 
" Neutralization of the Panama Canal," published in the April num- 
ber of this Journal, that with a few sticks of dynamite " a few reso- 
lute men " could destroy a lock. While this is dissented from, but 
admitted if the lock gates instead of the lock itself is meant, yet the 
greatest danger of disablement would arise from a different form of 
attack " by a few resolute men." Suppose the United States at war 
with a west coast South American state that has no navy, and an 
army exclusively employed in defending its own territory, which the 
American forces propose to invade, making use of the canal in 
forwarding our troops'. Suppose a few very resolute men on board 
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of a foreign tramp, sailing from a neutral port be met in mid- 
ocean by another whence is transferred to the former a few hundred 
tons of high explosives, and the voyage resumed, the canal entered, 
an upper lock negotiated, and while being locked up or down a train 
lighted that in a minute will explode the dynamite, the crew desert- 
ing the vessel and surrendering as prisoners of war after announcing 
that in thirty seconds the ship will be blown up. To guard against 
such jeopardy seems next to impossible. The explosion would destroy 
the lock and its mate, including the gates above and below. Lake 
Gatun would be drained and the canal disabled for months. Another 
Hobson, or men such as were the Japanese officers who attempted to 
blockade Port Arthur, would take up this task with enthusiasm. 

Fortifications and battalions could not prevent such a catastrophe. 
But every other danger would be lessened or removed if forts guarded 
the entrances. A mobile garrison on the isthmus of 10,000 men 
would be adequate to protect the neighboring coasts from any land- 
ing force likely to be employed if our fleets could challenge the issue. 
Guns on the headlands at the ports would ensure the free exit of our 
own vessels, search-lights ashore would disclose the night operations 
of the enemy. All the advantages would be with the defense; even 
the jungle and the climate would be most potent aids. 

With suitable batteries on points Toro Escondido, Brujas, and 
Lorenzo — Colon side — with some second-rate vessels; and with 
batteries on points Paitillo, Mala, and the islands in Panama Bay, 
with a few second-rate war vessels and torpedo craft — these defenses 
supplemented with an isthmian army corps adequately supplied — 
and the country could be content that to overcome such dispositions 
an attacking force three or four times that of the defenders would be 
required for the mastery of the canal — and a time as long as it 
took the Japanese to capture Port Arthur. 

Beverting again to the negotiations leading up to the signing of 
the Constantinople convention, it may not be inappropriate to refer 
to the opposition of the British delegates at the conference, when 
France introduced the word " guarantee " into the phraseology then 
contemplated in the internationalization of the Suez Canal. Great 
Britain would have none of it, and the word went out. There was 
no obvious difficulty in securing a promise by each of the eight 
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powers to respect the neutrality of the canal, but when it came to 
guaranteeing such nonintervention, their own or of others, it was 
quite a different matter, and it indicates how hopeless would be the 
task of securing such neutralization at Panama as would be effective. 

Guns suitably placed and manned at Panama, supplemented by 
a moderate mobile force and a few coast defense vessels will, in the 
judgment of the writer, vastly add to our security there and at home 
in the event of hostilities with any power, and will besides permit 
the fighting fleet to make its own dispositions for meeting the enemy 
in either ocean, or on both oceans. The battleship fleet must not 
be tied down to harbor protection. It will be unless our shores and 
possessions are adequately defended by guns and battalions. 

The function forts will serve at Panama is the same they will serve 
at any continental or insular port or military or naval base. They 
safeguard the locality from invasion and guard bases to which the 
fleet may resort for supplies, but to a nation possessing a naval force 
capable of contending for the mastery of the sea, coast defenses have 
an importance difficult to even state. 

The naval commander in chief, having knowledge that his bases 
are secure, that he is not called upon to act as coast-guard, may 
select his own point of attack upon the enemy, and may transfer his 
forces from one to the other ocean as strategic considerations may 
dictate without concern as to the obstruction of his route of transfer. 

That the fortification of the canal will be an added burden is 
quite true, but our greatest statesmen of the last half century have 
declared that the control and protection of the ship waterway at the 
American Isthmus is essential to our existence as a nation, and the 
people have ratified the decision. 

The conclusions of the writer on the questions proposed for dis- 
cussion are : 

1. It is the declared policy of the United States to control and 
defend the canal as a part of the coast-line of the United States. 

2. Neither public law nor moral obligations are in conflict with 
this policy. 

3. Fortifications at Panama are as essential to the protection of 
our national interests as they are on our coasts which by the canal 
are brought 8,400 miles nearer the one to the other. 

George W. Davis. 



